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WESTERN PHILOSOPHIES
OF PROPERTY

> Property as a
natural right,
resulting from
work: John Locke,
1632-1704

> Accumulation
of wealth should
be banned: Maximilien
Robespierre,
~__1758-1794




WESTERN PHILOSOPHIES
(cont’'d)

> Property as
‘theft’: Pierre-
Joseph Proudhon,
1809-1865

> No private property
In the means of
production:
Karl Marx, 1818-
- 1865
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HUMANS AS PROPERTY

Feudalism
Slavery
Serfdom

__Bonded labour




OTHER PHILOSOPHIES

> Buddha (624-544 BC): saw private
ownership as dishonesty; promoted
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> Indigenous peoples have a relationship to
land which transcends private property:
was Tingni v Nicaragua (Inter-AmCtHR,
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THE GENEALOGY OF
THE HUMAN RIGHT TO PROPERTY

> French Declaration of the Rights of Man and
the Citizen - Article 17 (1789)

> US Constitution - 5th Amendment (1791)

> American Declaration - Article 23 (1948)

> Universal Declaration - Article 17 (1948)

> ECHR - Protocol 1, Article 1 (1950)

> |CCPR / ICESCR - not mentioned (1966)

> American Convention - Article 21 (1969)
" African Charter - Article 13 (1981)
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FRENCH DECLARATION,
ART 17

Since the right to
property is inviolable
and sacred, no one
may be deprived
thereof, unless
public necessity,
legally ascertained,
obviously requires it,
and just and prior
iIndemnity has been
paid.

,w

FORCE ET .VERTU
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CONSTITUTION FRANCAISE , i3
DROITS DE LHOMME

EX

DU CITOYEN

ARTICLE PREMIER.

Les hommes naiflent 8 demeurent
libres 8z égaux en droits; les diftin®ions
fociales ne peuvent éire fondées que fuw
lutilisé commuone.

i

Le but de toure aflociation politique
eft la confervation des droirs naturels 8¢
imprefcriptibles de I'homme ; ces droits
font la liberte , la Pmpm'tré,h shirer€ ,
& Ja réfifrance aIllngpmﬂiau.

Le principede rouse fouveraineté réfide
effennellement dans la nation.

ce qui ne mut Pa:ivnul.rm.

La loi na le droic de défendre que les
aftions nnifibles a la ;‘or.ilré. %
Y

La liberté confife 3 pouvoir faire tour

T.a loi efl Vexpreflion de [a volonté
générale: tous les citoyens ont drou de
concourir pefonnellement, ou par leurs
repréfentans , & 3{” manuon.

Y Nul homne ne peur dtre accofé, ar-

#rété . ni dérenu que dans les cas derec

minés parla loi, & felon les formes pief-
crites.
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Le loi me doit émabiir que des peines

i nt 8 év;dmmrﬂcaﬂaude_s &

G mmPMn quen veru d'une
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x
Tout homme étant prefume innocent
{ jufada ce quilauréré declare con| able .
il é Fjugé idrdpenfable de l'm‘fﬂ’r.

X E
Nul ne doitérre inquiétéponrfes opini- \\
ons , ménies religieufes , pourvu que leur
manifeftation ne froublent pas Pordie pu-
blic érablie par ]J)(J:i.\.

La libre communication des fées
8¢ des opinions eft un des drons les plus
precieux de Thomme :itout citoyen peut
done parler , écrite ¢ librement.

La garantie des droits de [homme|&c-
du cisyen néceflte une force publique :
cotre force eft donc inflituée pour Favan-
rage de tous.
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Pour Uentrenien de la force publi
8 pour lesidépenfes Eadainiiton |
une contribution commusge eft indifpen-

B fable. elle doit érre galement répartie |

entre rous les d‘l)(ﬂy-ml

Les citoyens one le droit de conflaver
par eux-méies ou parleurs reprefencans , °
{2 néceflité de la contribution publgue de
la confentix librement.

La feciéié a le droit de demander
compte a tont agent public de fon ad-
miniftration.

ENIX.

Toute fociété, danslaquelle a garaniie
desdroirs meft pas affiuée, nila fépa-
rarion des ponvoirs determinée , n'a point
de confhition.
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e5 pr:fn s érant un deout inviola-
ble & - nul ne veat en étre privé,
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US CONSTITUTION, AMENDMENT

No person...shall ::"w \%
be deprived of R\ ] \\
ife, liberty, or B Q\X
property without B \ \Q

due process of k

law; nor shall
private pI‘Operty 6S§ i tﬂ'

be taken for 11@ I s
public use without Co 1 w "
just L o
compensation.



AMERICAN DECLARATION, ART
23

Every person has
a right to own Vi
such private R e
property as meets L% =5
the essential |

needs of decent
living and helps to OAS
maintain the

dignity of the More rights for more people
iIndividual and of
the home.




UNIVERSAL DECLARATION, ART
17

(1) Everyone has o
the right to own
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property alone as UNIVERSAL

wellasin DECLARATION
association with OF
others.

(2) No one shall be
arbitrarily deprived
of his property.

@
United Nations



ECHR, PROTOCOL 1, ART 1(1)

Every natural or legal
person iIs entitled to
the peaceful
enjoyment of his 1959
possessions. No one
shall be deprived of
his possessions
except in the public
interest and subject to
the conditions
provided for by law
and by the general
principles of
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AMERICAN CONVENTION, ART

21(3)
Usury and any
Oth er f orm o f The Jflhr;ﬂmfl LII{H,T;L I?tir_] n
o1l LLIT1EY) IE’__‘ 1ts
exploitation of
man by man
shall be

prohibited by
law.




CONTEXTS ALREADY AFFECTED BY
THE ECHR RIGHT TO PROPERTY

Protection of the
environment

0 Taxation

YOU ARE WELCOME Savings

HERE Austerity measures

A PLACE FOR YOQU o

Social welfare

Property restitution



CONTEXTS NOT YET AFFECTED BY
THE ECHR RIGHT TO PROPERTY

| \  Content of trade

RESTRICTED (REiSulis
AREA Access to natural
resources

Reqgulation of climate
change

Reduction of poverty

Promotion of equality



GENERAL POINTS ABOUT
PROTOCOL 1, ARTICLE 1 (P1A1l)

> Not included in the original ECHR
> It talks of ‘possessions’ and the ECtHR has defined
that term broadly

> It deals sequentially with (a) protection, (b)
deprivation and (c) control of possessions

> All interferences have to be based on law, in pursuit
of a legitimate aim and strike a pro-

portionate balance between competing interests
> ECHR, Art 4 protects against human exploitation

> Oneryildiz v. Turkey, 30 November 2004 (GC):
States also have positive duties under P1A1




THE CONCEPT OF ‘POSSESSIONS’

> It Includes some ‘legitimate expectations’, client
lists (‘goodwill’), business licences and
intellectual property

> James v UK, 21 February 1986 (Plenary): rights
under Leasehold Reform Act 1967

> Broniowski v Poland, 22 June 2004 (GC): ‘rights
to credit’ for Bug River claimants

> JA Pye (Oxford) Land Ltd v UK, 30 August 2007
(GC): rights acquired by occupation

> Dogan v Turkey, 29 June 2004: villagers had

__ P1A1 rights even without proof of ownership




State-owrned enterprises (SOFEs) are becomning can
increasingly dominant force on the world stage

‘STATFE’
COMPANIES
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| 1= Infographic

> Whether a company is a ‘State’ company, and so
unable to lodge an application, depends on many
factors: Radio France v France, 23 September
2003: Radio France able to apply

> The same factors determine whether a State is
directly responsible for a company’s actions:
Liseytseva and Maslov v Russia, 9 October 2014:
Russia responsible for the debts owed to
employees by town and district transport and
maintenance companies




TAXATION

> States have a wide margin of appreciation
when framing and enforcing tax policies

> National and Provincial Building Society v
UK, 23 October 1997: applicant attempted
to exploit a loophole in the tax laws

> Jokela v Finland, 21 May 2002: different
valuations of same property violated P1Al

> ‘Bulves’ AD v Bulgaria, 22 January 2009:

~__implementation of VAT law violated P1A1l
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SAVINGS __ 33
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> ON v Bulgaria, 6 April 2000 (inadmissible): no
right to any particular economic policy to deal
with inflation or other economic events

> Grishchenko v Russia, 8 July 2004 (inadmissible):
there is no right to acquire property, here a car

> Kotov v Russia, 3 April 2012 (GC): insolvent bank
> Alisic and Others v Bosnia and Herzegovina,
Croatia, Serbia, Slovenia and the Former Yugoslav

Republic of Macedonia, 16 July 2014 (GC): Serbia
and Slovenia violated P1A1, but not the other

States




AUSTERITY
MEASURES

> States have a wide margin of appreciation when
seeking to preserve economic stability or reduce
the national debt in a crisis

> Mamatas v Greece, 21 July 2016: bond-holders
forced to exchange bonds for less valuable ones

> Koufaki and Adedy v Greece, 7 May 2013: public
sector salaries and pensions cut by up to 38%

> P Plaisier BV v The Netherlands, 14 November
2017: 16% tax on employers paying over €150k

" Stec v UK, 6 July 2005 (GC): P1A1 protects both
- ~<qntributory and non-contributory welfare

benem



CONCLUSIONS ——

> P1A1 is based on a capitalist concept of property

> The ECtHR has bolstered this concept but done little
to limit wealth accumulation, narrow the wealth
gap, reduce poverty, or promote income equality

> Various measures could be taken by States to
achieve those goals without violating P1A1,
including: - bans on excessive salaries

- higher taxes on excessive profits

- higher inheritance taxes
- more generous welfare benefits
- a right to a basic income

Q



Any Questions
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